Document: Final Rule, Register Page Number: 25 IR 2472
Source: May 1, 2002, Indiana Register, Volume 25, Number 8
Disclaimer: This document was created from the files used to produce the officia (printed) Indiana Register.
However, this document is unofficial.

TITLE 405 OFFICE OF THE SECRETARY OF
FAMILY AND SOCIAL SERVICES

L SA Document #01-206(F)
DIGEST

Amends 405 IAC 2-3-1.1 to specify the method for calculating the Medicaid eligibility penalty for transferring
income. Specifiesthat when the right to a stream of income istransferred for lessthan fair market value, the penalty is
cal culated based on the proj ected total income expected to betransferred during theindividual’ slifetime. Specifiesthat
atransfer of incomeincludes, but is not limited to: (1) transferring income-producing real property; and (2) accepting
less than the fair market rental value when property is rented. Specifies that, for purposes of the Medicaid eligibility
penalty for transferring assets for less than fair market value, “assets’ includes any income or resources which the
applicant or recipient or theapplicant’ sor recipient’ sspouseisentitled to receive, but doesnot receive because of failure
to take action to receive those assets. Repeals 405 |AC 2-3-1. Effective 30 days after filing with the secretary of state.

4051AC 2-3-1
4051AC 2-3-11

SECTION 1. 405 IAC 2-3-1.1 ISAMENDED TO READ ASFOLLOWS:

4051AC 2-3-1.1 Transfer of property; penalty
Authority: 1C 12-8-1-9; IC 12-8-6-5; IC 12-13-7-3; IC 12-15-1-10
Affected: 1C 12-15-4; IC 12-15-5; IC 12-15-39.6

Sec. 1.1. (a) The following definitions apply throughout this section:
(1) “Assets’ includes al income and resources of the applicant or recipient, and of the applicant’s or recipient’s
spouse, including any income or resources which the applicant or recipient or the applicant’s or recipient’s spouse
is entitled to receive but does not receive because of action:
(A) by the applicant or recipient or the applicant’s or recipient’s spouse;
(B) by aperson, including, but not limited to, acourt or administrative body, with legal authority to act in place of
or on behalf of the applicant or recipient or the applicant’s or recipient’ s spouse; or
(C) by aperson, including, but not limited to, a court or administrative body, acting at the direction or upon the
request of the applicant or recipient or the applicant’s or recipient’s spouse.
Thetermincludesassetsthat an individual isentitled to receive but doesnot receive because of failuretotake
action, subject to subsection (i).
(2) “Individual” means an applicant or recipient of Medicaid.
(3) “Institutionalized individual” means an applicant or recipient who is:
(A) an inpatient in a nursing facility;
(B) aninpatient in amedical institution for whom payment is made based on alevel of care provided in anursing
facility; or
(C) who is receiving home and community-based waiver services.
(4) “Net income” means the income produced by real property after deducting allowable expenses of
ownership. Allowable and nonallowable expenses are as follows:
(A) Thefollowing are allowable expenses of ownership if the owner isresponsible for the expenses:
() Property taxes.
(ii) Interest payments.
(iii) Repairs and maintenance.
(iv) Advertising expenses.
(v) Lawn care.



(vi) Property insurance.

(vii) Trash removal expenses.

(viii) Snow removal expenses.

(ix) Utilities.

(x) Any other expenses of owner ship allowed by the Supplemental Security Income program.

(B) Thefollowing are not allowable expenses of owner ship:

(i) Depreciation.

(if) Payments on mortgage principal.

(iii) Personal expenses of the owner.

(iv) Mortgage insurance.

(v) Capital expenditures.
4 (5) “Noninstitutionalized individual” means an applicant or recipient receiving any of the services described in
subsection (e).
(6) “Qualified long term careinsurance policy” hasthe meaningin 760 |AC 2-20-30.
£5) (7) “Uncompensated value” means the difference between the fair market value of the asset and the value of the
consideration received by the applicant or recipient in return for transferring the asset.

(b) A transfer of assets includes any cash, liquid asset, or property which that is transferred, sold, given away, or
otherwise disposed of as follows:
(1) Transfer includes any total or partia divestiture of control or access, including, but not limited to, any of the
following:
(A) Converting an asset from individual to joint ownership.
(B) Relinquishing or limiting the applicant’s or recipient’sright to liquidate or sell the asset.
(C) Disposing of aportion or apartial interest in the asset while retaining an interest.
(D) Transferring the right to receive income or a stream of income, including, but not limited to, income
produced by real property.
(E) Renting or leasing real property.
(F) Waiving theright to receive a distribution from a decedent’s estate, or failing to take action to receive
adistribution that theindividual isentitled to receive by law, subject to subsection (i).
(2) If an applicant or recipient relinquishes ownership or control over aportion of an asset, but retains ownership,
control, or an interest in the remaining portion, the portion relinquished is considered transferred.
(3) A transfer of the applicant’ s or recipient’ s assets completed by the applicant’ sor recipient’ s power of attorney or
legal guardian is considered a transfer by the applicant or recipient.
(4) For purposes of this section, in the case of an asset held by an individual in common with another person or
personsin ajoint tenancy, tenancy in common, or similar arrangement, the asset, or the affected portion of the asset,
shall be considered transferred by the applicant or recipient when any action is taken, either by the applicant or
recipient or by any other person, that reduces or eliminates the applicant’ s or recipient’s ownership or control of the
asset.
(5) This section applies without regard to the exclusion of the home described in 42 U.S.C. 1382b(a)(1).

(c) If an applicant or recipient of Medicaid, or the spouse of an applicant or recipient, disposes of assetsfor lessthan
fair market value on or after the look-back date specified in this subsection, the applicant or recipient isineligible for
medical assistance for services described in subsections (d) through (€), for a period beginning on the first day of the
first month during or after which assets have been transferred for lessthan fair market value, and which does not occur
inany other periodsof ineligibility under thissection. Theineligibility periodisequal to the number of monthsspecified
in subsection (f). The look-back date is determined as follows:

(2) In the case of transfers that do not involve atrust, the look-back date is determined as follows:

(A) For aninstitutionalized individual, thelook-back date isthirty-six (36) months beforethefirst date as of which
the individua both:
(i) isan ingtitutionalized individual; and
(ii) has applied for medical assistance.
(B) For anoninstitutionalized individual, the look-back date is thirty-six (36) months before the later of:
(1) the date on which the individual applies for medical assistance; or
(i1) the date on which the individual disposes of assets for less than fair market value.
(2) In the case of transfers which involve payments from atrust or portions of atrust that are trested as assets disposed of



by an applicant or recipient under section 22(b)(3) or 22(c)(2) of thisrule, thelook-back date is determined as follows:

(A) For aningtitutionalized individual, the look-back dateis sixty (60) months before thefirst date as of which the
individual both:

(i) isan ingtitutionalized individual; and

(ii) has applied for medical assistance.
(B) For anoninstitutionalized individual, the look-back date is sixty (60) months before the later of:

(i) the date on which the individual applies for medical assistance; or

(i1) the date on which the individual disposes of assets for less than fair market value.

(d) During the penalty period, an institutionalized individual is ineligible for medical assistance for the following
services:

(1) Nursing facility services.

(2) A level of carein any institution equivalent to that of nursing facility services.

(3) Home or community-based waiver services.

(e) During the penalty period, a noninstitutionalized individua isineligible for the following services:
(1) Home health care services.

(2) Home and community care services for functionally disabled elderly individuals.

(3) Personal care services as defined in 42 U.S.C. 1396a(a)(24).

(4) Any other long term care services, including, but not limited to, the services listed in subsection (d).

(f) The number of months of ineligibility shall be equal to the total, cumulative uncompensated value of all assets
transferred by the individual, or the individual’s spouse, on or after the look-back date specified in subsection (c),
divided by the average monthly cost to a private patient of nursing facility services in the geographic area which
includesthe county wheretheindividual residesat thetimeof application. Asusedin thissubsection, “ geographic area”
means the region identified in 405 tA€ +4-2(6): Section 2640.10.35.20 of the Family and Social Services
Administration Program Policy Manual for Cash Assistance, Food Stamps, and Health Cover age.

(9) Thissubsection appliesto thetransfer of a stream of income, including, but not limited to, the transfer of
theincome generated by income-producing real property. Thetransfer of income-producing real property isa
transfer of astream of incomeif thetransferor doesnot retain theright to receive theincome gener ated by the
property. The uncompensated value of incometransferred is determined by calculating the greater of:

(1) thefair market value; or

(2) the actual amount;
of total net incomethat the property or other source of incomeisexpected to produceduring thelifetime of the
transferor, based on life expectancy tables published by the office, and subtracting theincome, if any, that the
transferor will receive from the property or other source of income after the transfer.

(h) When an individual accepts a rental payment that is less than the fair market rental value for income-
producing property, the uncompensated value of the transfer is determined by:

(2) calculating the difference between the fair market rental value and the amount of rent accepted; and

(2) multiplying the differ ence by the per son’slife expectancy based on life expectancy tables published by the

office.

(i) This subsection appliesto a transfer of assets that results from failure to take action to receive assets to
which oneisentitled to receive by law. No penalty will beimposed if any of thefollowing cir cumstancesapplies:
(1) The applicant or recipient, or the individual with legal authority to act on behalf of the applicant or
recipient, isunawar e of hisor her right toreceive assets, or becomesawar e of theright to receive assets after
the deadlinefor taking action has passed. I f the office notifiesthe applicant or recipient of hisor her right to
receiveassetsprior tothedeadlinefor taking action, theindividual will be presumed to beawar e of hisor her
right to receive assets unless subdivision (2) applies.
(2) A physician statesthat the applicant or recipient is not capable of taking action to receive the assets, and
thereisno guardian or other individual with the authority to act on the applicant’s or recipient’s behalf.
(3) The expenses of collecting the assets would exceed the value of the assets.
(4) Inthe case of asurviving spousewhofailstotakeastatutory shar e of a deceased spouse’ sestate, no penalty



will beimposed if thedeceased spousehasmadeother equivalent arrangementsto providefor aspouse sneeds.
“Other equivalent arrangements’ includes, but is not limited to, a trust established for the benefit of the
surviving spouse.

fe) (j) Anapplicant or recipient shall not beineligiblefor medical assistance under thissectionif any of thefollowing
apply:
(1) The assets transferred were a home, and title to the home was transferred to any of the following persons:
(A) The spouse of the applicant or recipient.
(B) A child of the applicant or recipient who:
(i) is under twenty-one (21) years of age; or
(ii) isblind or disabled as defined in 42 U.S.C. 1382c.
(C) A sibling of the applicant or recipient who has an equity interest in the home and who was residing in the
applicant’s or recipient’s home for a period of at least one (1) year immediately before the date the applicant or
recipient becomes an institutionalized individual.
(D) A son or daughter of the applicant or recipient, other than a child described in clause (B), who wasresiding in
the applicant’s or recipient’s home for a period of at least two (2) yearsimmediately before the date the applicant
or recipient becomes an ingtitutionalized individual, and who the office determines has provided care to the
applicant or recipient which permitted the applicant or recipient to reside at home rather than in an institution or
facility.
(2) The assets were transferred to the applicant’s or recipient’s spouse or to another for the sole benefit of the
applicant’s or recipient’ s spouse.
(3) The assets were transferred from the applicant’s or recipient’s spouse to another for the sole benefit of the
applicant’ s or recipient’ s spouse.
(4) The assets were transferred to:
(A) the applicant’s or recipient’s child who is disabled or blind as defined in 42 U.S.C. 1382c; or
(B) to atrust, including a trust described in section 22(i) of this rule, established solely for the benefit of the
applicant’s or recipient’s child who is disabled or blind as defined in 42 U.S.C. 1382c.
(5) The assets were transferred to atrust, including atrust described in section 22(i) of this rule, established solely
for the benefit of an individual under sixty-five (65) years of age who is disabled as defined in 42 U.S.C. 1382c.
(6) Theassetstransferred aredisregar ded for eligibility purposesthrough theuseof aqualified longterm care
insurance policy pursuant to1C 12-15-39.6. If an asset isdisregarded through the use of aqualified long term
careinsurance policy, that asset and any income generated by that asset may betransferred without penalty.
6y (7) A satisfactory showing is made to the office, in accordance with standards specified under 42 U.S.C.
1396p(c)(2)(C) by the Secretary of Health and Human Services, that:
(A) the applicant or recipient intended to dispose of the assets at fair market value or for other valuable
consideration;
(B) the assets were transferred exclusively for a purpose other than to qualify for medical assistance; or
(C) dl assetstransferred for less than fair market value have been returned to the applicant or recipient.
A (8) The office may waivethe application of thissection in cases of undue hardship, but only to the extent required
by standards specified under 42 U.S.C. 1396p(c)(2)(D) by the Secretary of Health and Human Services.

fhy (k) Inthe case of atransfer by the spouse of an applicant or recipient which resultsin aperiod of ineligibility for
medical assistance, the office shall apportion the period of ineligibility, or any portion of that period, between the
applicant or recipient and the applicant’s or recipient’ s spouse, if the spouse otherwise becomes eligible for medical
assistance, as specified in regulations promul gated under 42 U.S.C. 1396p(c)(4) by the Secretary of Health and Human
Services.

fty Fhis section appties to transfers of assets made on or after August 14 1993 Fransfers of assets made prior to
Atigust 11 1993; are governed by seetion 1) of this rute: (Office of the Secretary of Family and Social Services; 405
IAC 2-3-1.1; filed May 1, 1995, 10:45 a.m.: 18 IR 2223; errata filed Jun 9, 1995, 2:30 p.m.: 18 IR 2796; readopted
filed Jun 27, 2001, 9:40 a.m.: 24 IR 3822; filed Mar 13, 2002, 10:09 a.m.: 25 IR 2472)

SECTION 2. 405 IAC 2-3-1 ISREPEALED.

SECTION 3. The amendmentsin this document apply to transfersoccurring on or after June 1, 2002.
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